* OFFICE OF THE JUDGE ADVOCATE GENERAL OF THE NAVY + WASHINGTON, D. C. 


JANUARY 1948 


INCOME TAX INFORMATION : 


Complete information concerning an impor- 
tant new ruling of the Commissioner of JIn- 
ternal Revenue is contained in a Pureau of 
Supplies and Accounts Letter, set forth in 
the Navy-Department Bulletin of 31 October 
1947, the following brief summary of which 
has been prepared for the Legal Assistance 
Section by officers having cognizance of in- 
come tax matters in the Office of the Pro- 
fessional Assistant of the Paymaster General. 

This summary is published here in order 
to disseminate this information as widely as 
possible because of its importance to serv- 
ice personnel. Persons concerned should 
study the original letter described above 
for complete details concerning the matter. 

“Refer BuSandA Circular Letter 47-759 

Navy Department Bulletin 15 August 1947. 

The Commissioner of Internal Revenue has 

now advised that the postponed due date 

for filing individual federal income tax 
retums for calendar years 194] through 

1946, in cases where a member of the 

armed forces was on duty outside of -the 

United States or on sea duty at the time 

his return or returns were normally due 

to be filed, will be the earliest of the 
following dates: 

(a) The 15th day of the sixth month 
following the month the taxpayer 
retums to the United States or is 
detached from sea duty; 
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(b) the 15th day of the third month 
following the month in which an 
executor, administrator, or con- 
servator of the estate of the tax- 
payer qualifies; or 

(c) 15 June 1948. 

Accordingly, members of the armed forces 
who have not as yet filed federal income 
tax retums for one or more of the years 
1941 through 1946 because of sea or for- 
eign service duty must file such retum 
or retums not later than the 15th day of 
the sixth month following the month of 
return to the United States or detachment 
from sea duty, or 15 June 1948, whichever 
is earlier. 

All unpaid taxes attributable to serv- 
ice pay in these cases may be paid in 
twelve quarterly installments, without 
penalty or interest, and the “first in- 
stallment date’’ is the postponed due date 
for filing the retum or returns. Appli- 
cation for the installment privilege for 
payment and a statement showing the dates 
that sea or foreign service duty com- 
menced and terminated should be attached 
to each return. 

Activities may obtain the necessary 
tax forms for their personnel from the 
nearest Collector of Internal Revenue. 
For further details, see Navy Department 
Bulletin 31 October 1947.” 








Not so long ago possession of legal 
training was no particular asset to a Re- 
serve officer on active duty in the Navy. 
The phrase “tainted with the Law’’ occasion- 
ally was heard, and the’ assortment of mis- 
cellaeous, non-legal jobs assigned lawyers 


was impressively large. Of the twel ve-thou- 
sand-or-so lawyers who served as Reserve 
officers in World War II, roughly only ten 
per cent filled billets which were exclu- 
sively legal in character. Retrospect has 
shown how well the lawyers acquitted them- 
selves in their miscellaneous tasks, as well 
as in the performance of legal duties, so 
that today the value of the lawyers to the 
Navy is well-established. In fact, the need 
of the Navy today for experienced lawyers 
appears to be increasing daily, a valuable 
clue to future trends. The attractions of 
these officers who have served so well in- 
clude not only their potential as officers 
in future wars, but also their position as 
natural leaders in their own community- and 
political-affairs. 

In consequence of this growing need the 
Navy has recognized the necessity for a 
strong and active Legal Component of the 
Volunteer Naval Reserve. While the compo- 
nent itse! f has been duly authorized, and in 
some Naval Districts the District Legal 
‘f€ficers have begun the physical building of 
such local organizations, the years since 
the war have been devoted rather more to the 
preparation of overall plans than to the ac- 
tual implementation of basic concepts with 
details. The problem is now “before the 
house’, however, and Reserve lawyers who are 
interested in associating themselves with a 
Volunteer Legal Reserve can expect early de- 
velopments along the line of a definite pro- 
gram of procurement, training and promotion. 

In order to insure that a program is 
adopted which will meet the ideas of the 
majority of Reserve lawyers, as well as ful- 
fill: the needs and requirements of the Navy, 
there have been ordered to Washington for 
TAD in the JAG Office two Reserve officers 
who have been active on the West Coast in 
the organization of Legal Reserve Units. 
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Comdr. Elwood J Wilson, on duty at the 
Twel fth Naval District Legal Office was our 
first visitor, and he made material contri- 
bution to a well-reasoned basic organization 
plan for the Legal Reserve. Currently at 
work on the problem of implementing, the 
basic plan is Comdr.. S. H. School field, 
attached to the Eleventh Naval District 
Legal Office. 

It was anticipated that the basic plan 
and the implementation of it would be far- 
enough along on their way to approval to be 
published in this issue of the JAG JOURNAL, 
but it did not work out that way. Along 
with the determination of the Planning and 
Organization Counsel, Captain Lionel L. 
Rowe, USN, that any plan submitted must of- 
fer something worth-while, it must be con- 
sidered that the Navy is still the Navy, 
composed of many Bureaus and Offices, and 
that plans conceived in this Office, and im- 
plemented here, must have not only the ap- 
proval of the JAG but that of the Chief of 
the Bureau of Personnel, Chief of Naval 
Operations, and, ultimately if not directly, 
of the Secretary of the Navy. 

What is being attempted, by way of im- 
plementation, is a program of training which 
will set out definite requirements for pro- 
motion and give to those who are interested 
in th»: phase the means, through a super- 
vised training program, of attaining higher 
rank. Then too, the type of training to be 
followed at meetings is up for considera- 
tion, Since it is hardly appropriate to fol- 
low the training directives for the Organ- 
ized Reserve Units, unless you can bring 
yourselves to something like “ shoulder pen- 
cils---MARCH!”. The Reserve lawyer who 
practices his profession is sel f-trained by 
his profession, so that only training in 
application of basic skill to Naval problems 
need be seriously considered. So much of 
what the Legal Reserves will accomplish de- 
pends on what is done at their periodic meet- 
ings that haste is preparing and imposing a 
training program definitely is NOT indicated. 

It is realized that the Legal Reserves 
have been waiting for a long time for this . 
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definite program which now is nearing com- 
pletion. Undoubtedly some have doubted that 
there was or would be a program in the near 
future. The truth is, a program [S-in prog- 
ress, and may even be disseminated by of fi- 
cial mail before these words greet your 
waiting eyes, come January. We can report 
only the status which exists at this time, 
three days before press-date. You may ex- 
pect something interesting and valuable to 
come of the efforts, both in the legal and 
in the naval sense. 


* * * 
® 


NEW BOOKS AND 
LAW REVIEWS 


ADMINISTRATIVE LAW - Cases And Materia!s On 
Administrative Law, by Carl McFarland and 
Arthur T. Vanderbilt. Matthew Bender & 
Co., Albany, 1947. $8. 50. 

AERONAUTICS - Aviation Accident Law, by 
Charles E. Rhyne, Columbia Law Book Co., 
Washington, 1947. $7.50. 

DOMESTIC RELATIONS - Law Of Marriage And 
Divorce, by R. V. Mackay; (Legal Almanac 
Series). Oceana Publications, N.Y., 1947. 
$1.00. 

EVIDENCE - Evidence, Common Law and Common 
Sense, by John M. Maguire, Foundation 
Press, 1947, $3.50. 

INTERNATIONAL LAW AND AFFAIRS -~-First Report 
Of The Atomic Energy Commission To The 
Security Council, dated 30 December 1946. 
International Documents Service, N.Y., 
1947. $2.20. 

Immunities And Privileges Of International 
Officials, by Martin Hill. Carnegie En- 
dowment For International Peace, Washing- 
ton, 1947. $2.50. 

Yearbook Of The International Court Of 
Justice. International Documents Service, 
New York, 1947, $2.20. 

JURISPRUDENCE .- Selected Wri tingsOf Benjamin 
Nathan Cardozo, edited by Margaret Hall. 
Fallon Law Book Co., N.Y., 1947. $5.00. 

TAXATION - Current Issues In Taxation, (pa- 
pers of the 1946 Institute on Federal 
































.Taxes). American University, Washington, 
1947. $3.50. 

TRADE REGULATION - The Law Of Unfair Compe- 
tition And Trade-marks, by Harry D. Nims, 
2d ed., Baker Voorhis & Go., N.Y., 1947. 
2 vols. $30.00. 

WILLS - Annotated Forms Of Wills, by Saul 
Gordon. Prentice-Hall, N.Y., 1947. $10.00 
How To Make A Will, by Parnell Callahan; 
(Legal Almanac Series). Oceana Publica- 
tions, N.Y., 1947. $1.00. 

ADMINISTRATIVE LAW - The Administrative Pow 
er Of Investigation. 56 Yale Law Journal 
1111-1154 (August, 1947). 


CONSTITUTIONAL LAW - Constitutional Prohibi- 
tion Of Ex-post- facto Laws. 14 University 
of Chicago Law Review 539-566 (June 1947). 


CRIMINAL LAW - Limitations On Right To Com- 
ment Upon Failure Of Accused To Testify. 
14 Gurrent Legal Thought 364-365 (October, 
1947). 

Mental Disorder Affecting The Degree Of A 
Crime. 56 Yale Law Journal 959-981 (June, 
1947). 


EVIDENCE - Confessions: Coerced Confession 

May Be Suppressed Before Indictment. In 
re Fried. 14 California Law Review 681- 
685 (June, 1947). 
Search and Seizure: Effect of the fourth 
amendment upon Admissibility Of Evidence 
Seized During Lawful Arrest For Unrelated 
Crime. 66 University of Pennsylvania Law 
Review 128-130 (November 1947). 


INTERNATIONAL LAW AND AFFAIRS - Will the 
Nuremberg Trial Constitute A Precedent? 
1 International Law Quarterly 153-171, 
(Summer, 1947). 


MARITIME LAW - Effect Of Radar On The Inter- 
national Rules Of The Road. 32 Cornell 
Law Quarterly 570-579, (June, 1947). 


MILITARY LAW - Civil Court’s Refusal To Re- 
view Double Jeopardy Questions In Court 
Martial. 96 University of Pennsylvania 
Law Review 117-119 (November, 1947). 
Snedeker, Col. James, U.S.M.€. Book re- 
view of Navy Trials Digest by Bishop and 
Brandenburg. 73 U.S. Naval Institute Pro- 
ceedings 1248-1249 (October, 1947). 

















Colclough, Rear Admiral 0.S., U.S.N. Naval 
Justice, 38 Journal of Criminal Law and 
Criminology 198-205 (September-October 
1947). 
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LCdr. M. B. 


(The conclusions reached herein are not 
necessarily the views of the JAG, who con- 
tinues to express official views in CMO’s 
and OPJAG’s. The article is submitted only 
to stimulate legal thought on a controver- 
sial subject. ) 

In reviewing the decisions on this sub- 
ject, it has seemed appropriate to distin- 
guish between the cases in which a confes- 
sion is involved and those in which there is 
no confession, or admissions amounting to a 
confession. [t has been noted, in general, 

hat cases involving a confession present 
‘he real problem in the matter. 

Where there has been no confession, nor 
dmissions amounting to a confession, the 
holdings of the JAG are uniform on the major 
sremise “The corpus delicti in theft is con- 
that the 
property was lost by the owner, and that it 
was lost by a felonious taking.” cCwmo 10, 

1930, 15. 

Pertinent portions of Court Martial Or- 
ders pertaining to cases under the charges 
of ‘stealing property of the United States 
intended for the Naval Service thereof” and 
‘* theft”, where no confessions are involved 
are: 

(a) cwo 186,1919, 25. Evidence: Articles 
of gover ment property alleged to have been 
tolen were found in the room occupied by 
accused. No evidence to prove these 
cles were actually stolen. Held: 
nexplained possession of government property 
does not prove the theft thereof unless it 
is shown by other evidence that a theft of 
the property in question has been actually 
consummated. ” 
(b) cmo 1,1930, 14, 15. Evidence: Tes- 
timony of an officer to the effect that in 
taking inventories they often found “some 
coveralls over and some under.” Held ‘The 
above testimony was not sufficient definitely 
to establish the fact that coveralls found 
in the possession of the accused were ever 
lost by the government or that they were 
larcenously taken by the accused. ” 


tituted by two elements, namely, 
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(c) cmo 9,1934, 4, 5. Evidence: Mere 
possession of property of another. Held: 


“The proof that the property in question has 
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CO”™PUS DELICTI AND CONFESSIONS 


Frazee, USN 









been taken by the accused with a felonious 
intent, or that it had been recently stolen 
from the owner, should have been adduced by 
the prosecution in order to establish the 
corpus delicti of theft. 
(d) cmo 2,1937, 2, 3. Charge: THEFT. 
Evidence: 1. Accused was discovered leaving 
the New York Navy Yard with certain items 
alleged to have been stolen from the cap- 
tain’s mess. 2. Accused was cook of the 
3. He had not been authorized to take 
any items from the mess for his own use. 4. 
Accused was one of those who drew stores 
from the issuing room for use in the mess. 
5. One of the items found in the accused’s 
possession was identical with the kind car- 
ried in the issuing room. Held: insuffi- 
cient to establish the corpus delicti. 
(e) cwo 8, 1937, 8. Evidence: 
cused was apprehended in act of actempting 
to sell certain articles. 2. Articles were 
similar in every way to those on board his 
ship. 3. Articles were marked with “USN and 
anchor.” 4. There was no evidence of a 
shortage, loss or theft. Remarked, “that to 
justify a conviction. ..it was incumbent upon 
the prosecution to establish beyond a rea- 
sonable doubt that the property belonged tc 
the United States. This was not proved; nor 
was it shown that the United States lost the 
property which the accused was charged with 
stealing or any property similar thereto.” 
These excerpts have been selected as repre- 
sentative and it is believed that they stand 
for the current JAG position on the question. 
The real problem is presented when a con- 
fession or admission of accused is admitted. 
It is uncontradictéd in Naval Courts and 
Boards and many JAG opinions that “An ac- 
cused may not be convicted on his extra- 
judicial confession alone.” (NC&B #176.) The 
remainder of the paragraph in Naval Courts 
and Boards, of which the above quotation is 
the first sentence, is the crux of the mat- 
ter: “It must be corroborated by independ- 
ent evidence. This evidence, however, need 
not be such as alone to establish the corpus 
Ricti beyond a reasonable doubt; it is 
eufficient if, when considered in conneétijon 
with the confession, it satisfies the court 
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beyond a reasonable doubt that the offense 
was committed and that the accused committed 
it.” The measurement of this quantum of 
evidence which is sufficient is the problem. 

The latest published opinion on this sub- 
ject is CMO 11,1946, 356. The prose- 
cution evidence, in addition to the confes- 
sion and admissions, amounted only to pro- 
duction of the items allegedly stolen, uniden- 
tified except for the description in the 
admissions and confession of the accused. 
In setting aside the conviction under the 
charge, the JAG held “In the instant case, 
where the evidence independent of the extra- 
judicial admissions and confession is insuf- 
ficient to permit an inference that the 
articles were stolen from the mail, it can- 
not be said that the independent evidence is 
sufficient to corroborate the confession.” 

Earlier in 1946, in the case of two men 
who were tried in joinder, the record, in addi- 
tion to complete confessions, contained cir- 
cumstantial evidence which was held “‘tended 
strongly to corroborate the confession...” 
as to one of the specifications. There was, 
however, no direct evidence adduced that the 
property allegedly stolen by the accused, 
was property of the United States. 

The foregoing case seems unique in that no 
similar case appears to have been reported 
in CMO’.s. It is significant that the CMo’s 
cited in the JAG opinion go only to substan- 
tiate the general proposition that: “------- 
independent evidence is required to corrob 
orate the confession.” Both opinions rely 
heavily on certain federal cases which will 
be reviewed briefly. 

In Daeche v U.S. (250 Fed.566), defend- 
ants were found guilty of conspiracy and 
appealed, charging among other things in 
their writ of error that there was not suf- 
ficient corroboration of the defendant's 
confession to justify a case to the jury. 
The Circuit Court of Appeals for the Second 
Circuit, Learned Hand, J., said, “‘But suchis 
not the more general rule, which we are free 
to follow and under which any corroborating 
circumstances will serve which in the 
judge’s opinion go to fortify the truth of 
the confession.. Independently they need not 
establish the truth of the corpus delicti at 
all, neither beyond a reasonable doubt nor 
by a preponderance of proof.'’ To the same 
effect are Jordan v U.S. (60 Fed. 2d, 4) and 





Flower v U.S. (110 Fed. 241). 

In Forte v U.S. (94 Fed. 2d, 236), the 
United States Court of Appeals for the Dis- 
trict of Columbia reviewed the: authorities on 
the point exhaustively and held that on a 
charge of transporting a motor vehicle in 
interstate commerce knowing it to have been 
stolen, corroboration of a confession in a 
criminal case is not sufficient if it tends 
merely to support the confession without 
also embracing substantial evidence of the 
corpus delicti and the whole thereof. The 
court pointed out that the excerpt quoted 
above from Daeche v U.S. is the most fre- 
quently quoted, and often misquoted on the 
subject, in that such a quotation “might 
well seem to indicate that the corroborating 
evidence need not touch the corpus delicti,” 
while the context of the whole opinion seems 
to indicate the opposite was intended. In 
Forte v U.S., it was held that there mst be 
corroborating evidence touching not only the 
corpus delicti, but every element thereof, 
and the conviction was reversed on lack of 
corroborating evidence as to scienter. This 
case has been quoted in the JAG opinion in 
cMo 11,1946, 356, supra. 

Manual for Courts-Martial, (U.S. Aruy), 
contains the following at page 115: “A 
court may not consider the confession of an 
accused as evidence against him unless there 
be in the record other evidence, either di- 
rect or circumstantial, that the offense 
charged has probably been committed; in 
other words, there must be evidence of the 
corpus delicti other than the confession it- 
self... This evidence of the corpus delicti 
need not be sufficient of itself to convince 
beyond reasonable doubt that the offense 
charged has been committed, or to cover 
every element of the charge, or to connect 
the accused with the offense.” In applying 
this rule, the Board of Heview of the Army 
JAG heldin the case of an officer (CM 239085) 
that “Nevertheless some evidence must be pro- 
duced to corroborate the confession and such 
evidence must touch the corpus delicti. ” 

In another Army case, the following is 
quoted from the Digest of Opinions of the 
Judge Advocate General of the Army, 1912- 
1940, para 395(11): ‘‘Accused was charged 
with and confessed to the larceny of oats 
from the government in violation of A.W. 94. 
There was no testimony as to a shortage of 
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oats from any government stock, nor were the 
oats identified. It was established that 
two sacks of oats were found concealed near 
the stable where accused was on duty; that 
accused had access to government oats; and 
that a civilian, in whose house personal ef- 
fects of accused, and also oats, were found, 
was seen to enter the reservation riding one 
horse and leading another; and that he 
turned and started to leave when approached. 
Held, that the corpus delicti was suffi- 
ciently proved to justify admission of the 
confession, (CM 202928 (1935).” 

Of all the reference and text books re- 
ferred to in this connection, the following 
excerpt from 20 American Jurisprudence 1086 
seems to sum up the problem best: “ Inde- 
pendent proof of the corpus delicti to cor- 
roborate a confession need not be clear, 
positive, and direct; circumstantial proof 
being all that is required... The weight of 
authority is that the corpus delicti need 
not be established beyond a reasonable doubt 
by evidence other than an extra-judicial 
confession. Such evidence, however, must be 
material and substantial... The true rule 
has been stated that when the prosecution 
has given sufficient evidence of the corpus 
delicti to entitle the case to go to the 
jury, it is competent to show a confession 
made by the prisoner connecting him with the 
crime. ” 

Mr. Wigmore in Para 2071 covers the mat- 
ter exhaustively. He reports that in 34 
jurisdictions the stricter form of the rule 
is epplied: The corroborating evidence mst 
concern the corpus delicti. However, he 
says, “In a few jurisdictions the rule is 
properly not limited to evidence concerning 
the corpus delicti; i.e., the corroborating 
facts may be of any sort whatever (his 
underscoring), provided only that they tend 
to produce a confidence in the truth of the 
confession,” and he quotes from 14 jurisdic- 
tions which apparently adhere to this more 
liberal rule. 

From research it appears this exact point 
has not been passed upon in JAG opinions. 
The Wigmore viewpoint seems convincing when 
he explains (referring to the stricter rule 
that the corroborating proof must concern 
the corpus delicti): “The policy of any 
rule of the sort is questionable. No one 
doubts that the warning which it conveys is 
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a proper one; but it is a warning which can 
be given with equal efficacy by counsel or.. 
..by the judge in his charge on the facts. 
Common intelligence and caution, in the ju- 
rors’ minds, will sufficiently appreciate it, 
without a laying on of the road (sic) in the 
shape of a rule of law. Moreover the danger 
which it is supposed to guard against is 
grossly exaggerated in common thought. That 


- danger lies wholly in a false confession of 


guilt. Such confessions, however, so far as 
handed down to us in the annals of the 
courts, have been exceedingly rare. Such a 
rule might ordinarily, if not really needed, 
at least be merely superfluous. But this 
rule, and all such rules, are today con- 
stantly resorted to by unscrupulous counsel 
as mere verbal formulas with which to entrap 
the trial judge into an error of words in 
his charge to the jury. These capabilities 
of abuse make it often a positive obstruc- 
tion to the course of justice.” Para. 2070. 

Seemingly, then, when a confession is 
involved, we have a choice of three courses: 
First, the most strict rule, as laid dow in 
Forte v U.S., requiring independent proof of 
the corpus delicti and every element there- 
of; second, the liberal view of Wigmore 
quoted above where the corroborating facts 
may be of any sort whatever; and third, a 
middle ground which seems to have the weight 
of authority among both the courts and the 
writers, that there must be independent evi- 
dence touching the corpus delicti, but that 
it need not go to every element thereof. 

It is submitted that this latter rule 
represents a workable and common-sense com 
promise of two extreme views. © Under the 
strict rule, the burden of proof on the 
prosecution is too heavy; under the Wigmore 
view, the rule that “an accused may not be 
convicted on his extra-judicial confession 
alone’’ is given lip service but the rule 
loses its practical effect. Thewriter feels 
that the interests of society and the rights 
of the accused will equally be protected in 
requiring, in cases of this sort in which an 
extra-judicial confession is involved: (1) 
Proof of every element of the corpus delicti 
by some evidence, whichmay include an extra- 
judicial confession; (2) Corroborating evi- 
dence going to one or more of the elements 
of the corpus delicti, but not necessarily 
to all of the elements. 














DEPARTMENT 
BOARDS 


As of 1 October 1947, there were in sev- 
eral boards and committes operating in the 
Navy Department, and on which the Navy De- 
partment had representation, in addition to 
those omitted from unclassified publication 
for reasons of security. Some of these 
obviously are highly specialized or other- 
wise of limited interest. Boards rel ating 
to retirement and review of discipline are 
of frequent interest, however, and it is 
felt that it is.worthwhile to, focus atten- 
tion upon boards currently exercising juris- 
diction in those fields. 

Naval Retiring Board. Organized pursuant 
to the Act of August 3, 1861 (34 U.S.C. 
411), this Board conducts examinations of 
such officers of the line and staff corps 
of the Navy, Naval Reserve, Marine Corps, 
and Marine Corps Reserve as may be ordered 
to appear before it, or whose case may be 
referred to it by the Secretary of the Navy, 





to determine their physical fitness to per-— 


form all of the duties appropriate to their 
respective ranks or grades (commonly re- 
ferred to as examinations for physical inca- 
pacity retirements). 

Naval Retiring Review Board. Organi zed 
pursuant to Section 302 (a) of the Service-1 
men’s Readjustment Act of 1944 (38 U.S.C. 
Sup. 963 i), this board reviews and reports 
on findings and de~isions of Naval Retiring 
Boards by reason of which any Naval officer 
is retired or released to inactive service 
without pay for physical disability. Juris- 
diction is limited to those individuals wh 
request review within time limits ejuiiad 
in the Act (15 years after date of retire- 
ment for disability, or after the effective 
date of the Act, 22 June 1944, whichever is 
later). 

Navy Medical Survey Review Board. Es- 
tablished in compliance with section 302 (a) 
of the Servicemen’s Readjustment Act of 1944 
(38 U.S.C. Sup. 693 i), this Board reviews 
and reports upon the findings and recom- 
mendations of Boards of Medical Survey by 
reason of which any officer of the Navy or 
Marine Corps, or of the reserve components 
thereof, is retired or released from active 











service without pay for physical disability. 
Requests for review mst be made within 15 
years from termination of active service or 
from the effective date of the Act, 22 June 
1944, whichever is later. 


Naval Retirement Advisory Board. This is 
a non-statutory board established 16 January 
1947 to advise the Secretary of the Navy on 
appropriate action conceming: 

(a) The findings and recommendations of 
any Medical Survey Review Board or Naval Re- 
tiring Review Board upon which final action 
has not been taken by the President, at the 
request of any Reserve of the Naval Service 
whose case has been considered by any such 
Board, or on its ow .motion; 

{b) The claim of any Retired or Reserve 
officer that he has been retumed to in- 
active duty without adequate opportunity to 
be considered for physical disability re- 
tirement, except in a case involving a Re- 
serve officer who is eligible to have his 
case considered by a Medical Survey Review 
Board; and 

(c) Other matters concerning medical sur- 
veys, disability retirement, and related 
subjects as may be referred to the Board by 
the Secretary of the Navy. 

‘ Board of Review, Discharges and Dismis- 
sals. Created -pursuant to Section 301 of 
the Servicemen’s Readjustment Act of 1944, 
Public Law 346, 78th Congress, this Board is 
authorized to review the type and nature of 
any separation from the naval service, irre- 
spective of the manner evidenced or brought 
about, except separations by reason of the 
sentence of a general court-martial. The 
scope of the review is to determine whether, 
under reasonable standards of naval law and 
discipline, the type and nature of the dis- 
charge or dismissal should be changed, and, 
if so, to decide what change shouldee made. 

Board for the Correction of Naval Rec- 
ords. Created pursuant to Section 207 of 
the Legislative Reorganization Act of 1946, 
Public Law 601, 79th Congress, 2d. session, 
this Board, composed entirely of civilians, 
is authorized to review petitions fer cor- 
rection of naval records of naval personnel 
or former naval personnel where an. error 
exists or an injustice is claimed, and where 
the correction of such error or injustice is 
not within the jurisdiction of a statutory 
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board or other board empowered to take final 
action. The scope of the review is to de- 
termine whether an error has been made in a 
naval record, or whether, under normal 
standards of naval law, administration and 
practice, the petitioner has suffered a 
wrong as the result of an error of omission 
or commission in his record, or through some 
manifest injustice in the treatment accorded 
him; and if so to correct the record and re- 
move the injustice, subject to the approval 
of the Secretary of the Navy. The jurisdic- 
tion of this Board does not extend to the 
review of reports or decisions of Selection 
Boards, Board of Review of Discharges and 
Dismissals (except for discharges or dis- 
missals by reason of sentence of a general 
court-martial), Retiring Boards, Medical 





Survey Boards, or Boards of Decorations and 
Medal s. ) 

Naval Sentence Review and Clemency Board. 
This Board is non-statutory and was convened 
by precept of the Acting Secretary of the 
Navy dated 17 April 1947, and on that date 
assumed the functions of the Naval Clemency 
and Prison Inspection Board. It reviews 
general courts-martial sentences and other 
disciplinary matters requiring action of the 
Secretary of the Navy and referred by him to 
the Board for findings. It considers appli- 
cations of Naval prisoners for clemency and 
for restoration to duty. The Board makes 
recommendations to the Secretary who takes 
final action in all matters coming under the 
cognizance of the Board. 





LEGISLATION AFFECTING YOUR TAXES | 


By Cdr. D. H. Pugh, USN 


During the war numerous acts were passed 
by the Congress for the purpose of giving to 
members of the Armed Forces certain privi- 
leges as to income tax, free importation and 
free entry of gifts. The expiration dates 
of these various acts were provided in numer- 
ous ways, such as: six months after the 
termination of hostilities; six months after 
the termination of the unlimited national 
emergency and a few specific dates. In or- 
der to set a definite termination date for 
some of these acts, and in some cases to 
prolong the benefits accruing to members of 
the Amed Forces, the 80th Congress passed 
the bill which is now know as the Act of 
August 8, 1947, Public Law 384 (80th Con- 


gress). 


The purpose of this bill is to provide 
for the termination of a number of war and 
emergency statutory provisions related to 
intemal revenue and customs. The bill also 
makes amendments to the Internal Revenue 
Code necessitated by the termination of cer- 
tain of the statutes. The following discus- 
sion is limited to the portions of the bill 
as originally passed, which apply to the 
individual members of the Armed Forces. 
Certain definite regulations have been pro- 
mulgated by the agencies concerned in fur- 
therance of this bill, one of which regula- 
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tions is discussed in this issue, on page 
under the title “Income Tax Legislation.” 

In 1942 Congress provided that any gift 
from a member of the armed forces which does 
not exceed fifty dollars in value shall be 
admitted into the United States or its Ter- 
ritories or possessions free of all customs 
duties, charges or exactions, or internal 
revenue taxes imposed upon or by reason of 
importation. This act was to be effective 
until six months after the termination of 
hostilities, as proclaimed by the President 
or by concurrent resolution of the Congress. 
Public Law 384 makes the temination date of 
this provision 1 July 1949 and also states 
that such articles must be purchased in or 
through authorized agencies of the armed 
forces of the United States or in accordance 
with regulations prescribed by the major 
geographical commands of the United States 
armed forces. 


During the war members of the armed forces 
were allowed certain exclusions from gross 
income, while enlisted men were allowed 
to exclude completely all compensation 
received for military service during the 
taxable year. These exclusions were to ex- 
pire at the termination of the war as pro- 
claimed by the President. Public Law 384 
extends these provisions to all compensation 
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received prior to 1 January 1949; i.e., com- 
miSsioned officers receive their usual ex- 
clusion of $1500 and enlisted men a total 
exclusion of all military compensation re- 
ceived prior to 1 January 1949. 

A wartime change to the Internal Revenue 
Code provided for a complete abatement of 
income tax for any member of the armed forces 
who died prior to the termination of the 
war a& proclaimed by the President. This 
has now been changed so as to make the ter- 
mination date of this provision ] January 
1948. It should be specially noted that 
this provision, unlike the “military service 
exclusions’, refers to all tax on all income 
from all sources, including penalties and 
interest. In addition, if any taxes have 
been paid for income received during the war 
years, it will be considered as an overpay- 
ment of taxes and a refund made, on proper 
showing of fact. This also refers to taxes 
paid on all income from all sources, and not 
merely service pay. 

Section 1700 of the Intemal Revenue Code 
provides for the collection of a tax for ad- 
mission to any place but exempts members of 
the armed forces in uniform if they are ad- 
mitted free or at a reduced rate. The 
amount paid for admission to activities by 
or under the control of the Navy Department 
within areas maintained by the Naval Estab- 
lishment is exempt from this tax provided 
that the net proceeds are used for welfare 
activities. This provision is now changed 
by making members of the armed forces sub- 
ject to this tax after 31 December 1947 even 
though they are in uniform and admitted free 
or at a reduced rate. Also admissions to 
activities located in naval areas are sub- 
ject to this tax after 31 December 1947. 


The Internal Revenue Code places a ten 
per cent tax on all transportation by rail, 
motor vehicle, water, or air within or with- 
out the United States but exempts members of 
the armed forces from this tax when travel- 
ing in unifom while on official leave, fur- 
lough, or pass. The present bill sets the 
expiration date of this exemption as 3] 
December 1947 and after that date all men- 
bers of the armed forces wil] be required to 
pay the transportation tax. 











* * * 


ETHICS OF DEFENSE 


This article is presented, in line with 
JAG JOURNAL policy, to assist officers who 


have had no formal legal training to perform 


assigned legal duties properly. The subject 
for this issue is of such importance, how- 
ever, that we may not exclude the trained 
lawyer from our select circle of readers. 
There may be a few, rare instances in which 
the thoughts expressed here will assist in 
stabilizing and setting “on course” errant 
concepts of legal ethics. 


The circumstance which most often in- 
volves the legally-untrained officer is the 
request for his services as defense counsel 
by a men of his own division who has confi- 
dence in the fairness and loyalty of his di- 
vision officer. This is natural and proper, 
and most certainly not to be discouraged, 
since “loyalty up and loyalty dow” is a 
traditional relation for which there is no 
adequate substitute. 


He assumes the role of defense counsel 
with some hesitancy, engendered by doubt 
that he is qualified to present an adequate 
defense and fear that his lack of training 
will result in a conviction. 


Recourse to Naval Courts and Boards is a 
big help in such circumstances, particularly 
if the officer will reach for the book 
promptly, read it carefully and understand 
and believe whathereads. Itis a compendium 
of legal lore prepared especially for non- 
lawyers, and its words should be taken in 
their common, accepted meanings under nor- 
mal standards of good-usage. The mles of 
evidence and procedure are clearly stated 
and can be found and applied by any officer 
otherwise entitled to wear the unifom. 


The problem of defense is made more com- 
plicated, however, when the accused is guilty 
but will admit his guilt only to his de- 
fense counsel. The question immediately 
arises: “How far can I, an officer of the 
Navy, go in defending a person who has ad- 
mitted his guilt to me? Which is paramount 
in this case: the upholding of discipline 
by punishment of a man whom I know to be 
guilty; or following a set of formal rules 
of law?” It’s a fair question, and one 
which requires a straight answer: if the 
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man refuses to plead guilty you must follow 
the law and adequately defend him. 

Rasically, by law, tradition and history, 
the Navy is as seriously interested in the 
legal protection of every person in the 
naval service as it is in the punishment of 
offenders. It is the human right of every- 
one accused that he be protected from unjust 
punishment. The requirement of the law that. 
a person’s guilt must be affirmatively den- 
onstrated, by legally-sufficient evidence, 
beyond all reasonable doubt, is the legal 
bulwark which insures the protection of the 
human rights. It is conceded that strict 
adherence tothis principle has resulted, in 
the Navy and out of it, in the release of 
guilty men; but as a sound principle, de- 
signed for the perpetuation of true Justice, 
it is to be followed unswervingly despite 
its rare failures. 

There have been instances, perhaps only 
as infrequent as those miscarriages of jus- 
tice in which the guilty have been acquit- 
ted, in which persons have confessed to 
crimes of which they were innocent. Nearly 
every sensational crime brings forth its 
quota of people who confess to its commis- 
Sion. Investigation by police authorities 
eventually shows that mental derangements or 
a desire for publicity motivated some, while 
others were motivated by fear that they 
might have committed the crime while intox- 
cated, in the same locality and at the same 
time. Whatever the motives, the cause of 
sure Justice is not served by the punishment 
of thrill-seekers, publicity-hounds, the de- 
ranged or the honestly-mistaken, while the 
real offender escapes punishment and goes on 
to commit further offenses. Therefore the 
law requires that confessions be corrob- 
orated by proof, aside from the confession, 
that a crime has been conmitted. In this 
issue, the article “Corpus Delicti and Con- 
fessions’” discusses the-degree and extent of 
proof required. 

Reverting, now, to the question “how far 
may I go in defending a man who admits his 
guilt to me?”’, we must be guided by Sec. 360 
of Naval Courts and Boards. This section 
quotes, in part, the Canons of Ethics of the 
American Bar Association, and states that 
the excerpts “are set forth --- for in forma- 
tion and guidance”. The word “ guidance” was 
not an accidental insertic ; it, too, means 
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exactly what it says. The fifteenth Canon 
of Ethics is quoted: “The lawyer owes --- 
the client warm zeal in the maintenance and 
defense of his rights, and the exertion of 
his utmost learning and ability. --- No fear 
of judicial disfavor or public unpopularity 
should restrain him from the full discharge 
of his duty. In the judicial forum the 
client is entitled to the benefit of any and 
every remedy and defense that is authorized 
by the law of the land, and he may expect 
his lawyer to assert every such remedy or 
defense. Put ----- the office of attorney 
does not permit ----- violation of law or 
any manner of fraud or chicane.” 


The sentence last quoted above begins to 
mark the boundary which answers the question 
“how far may I go?”. The words of the Canon 
preceding that sentence point the road you 
mist travel, as a matter of obligation to 
the Navy, as well as to a fellow-human whose 
rights are to be protected. , 


While all of the Canons are “set forth 
---for information and guidance”, the twenty 
-second Canon is quoted as being particu- 
larly pertinent to this discussion. “It is 
not candid or fair for the lawyer knowingly 
to misquote the contents of a paper, the 
testimony of a witness, the language or ar- 
gument of opposing counsel, or the language 
of a decision or textbook; or with knowledge 
of its invalidity, to cite as authority a 
decision that has been overruled or a stat- 
ute that has been repealed; or in argument 
to assert as a fact that which has not been 
proved, or in those jurisdictions where a 
side has the opening and closing arguments, 
to mislead his opponent by concealing or 
withholding positions in his opening argu- 
ment upon which his side then intends to 
rely ----. A lawyer. should not offer evi- 
dence, which he knows the Court should re- 
ject----. Neither should he introduce into 
an argument, addressed to the court, remarks 
or statements intended to in fluence----by- 
standers."’ And the thirty-seventh Canon: 
“The duty to preserve his client’s confi- 
dences outlasts the lawyer’s employment." 


It is a matter of obligation, therefore, 
both to the Navy and to the accused, that 
defense counsel, when he requires the prose- 
cution to prove its case beyond all reason- 
able doubt, make the word “require”’ mean 
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something. It may not be assumed that the 
prosecution is in possession of sufficient 
evidence to prove its case beyond all rea- 
sonable doubt. It may not be assumed, de- 
spite theoath administered, that witnesses 
will tell the whole truth; their testimony 
may be revealed as mere suspicion, under the 
strong light of a searching, but utterly 
fair cross-examination. It may be that cer- 
tain evidence in which the prosecution 
places reliance in proving its case should 
be excluded, upon apt, timely objection, 
from the courts cohsideration. It may not 
be assumed that all witnesses are unbiased; 
one of them may be perjuring himself to 
place upon the accused the blame for a crime 
of his own commission. Even in cases where 
there is no doubt in your mind that your 
client is guilty, still------ REQUIRE the 
prosecution to PROVE its case beyond all 
reasonable doubt.. 

After all the evidence has been pre- 
sented, the accused is entitled to have his 
case summed up for the court, in what com- 
monly is called an argument. Naval Courts 
and Boards, Secs. 421 and 422, details the 
order of argument and defines and limits the 
character of it. Although defense counsel 





still, at this point may believe his client 
guilty, and although this belief may be 
well-supported by the légal evidence proper- 
ly adduced before the court, an argument 
should be made, and must be made if the ac- 
cused wishesit. In argument counsel should 
in no way reveal his belief in the guilt of 
the accused; nor, on the other hand is. he 
required or allowed to make, extravagant 
claims of his innocence. It should be fac- 
tual in nature, and limited by the letter 
and the spirit of the Canons of Ethics, and 
the lawas set out inNaval Courts and Boards. 

Just in the event it has not been noted, 
we’ll point out the fact that the actual 
question to be answered is not “how far may 
I go?”, but rather, “how far must I go?”. 
Both questions have been answered herein; 
the rest is up to the individuals acting as 
defense counsel. The obligation is there--- 
to the Navy and to the accused; the means 
of fulfilling that obligation can be ac- 
quired only by knowledge sufficient to meet 
the legal needs of the case. Don’t let any- 
one, guilty or innocent, be convicted be- 
cause you didn’t read Courts and Boards; be- 
cause you didn’t know how to defend a man in 
your division. 


LARCENY OR EMBEZZLEMENT? 


By LCdr. H. H. Gearinger, USN 


The distinction between larceny and em 
bezzlement is one that has for many years 
caused considerable difficulty in selecting 
the appropriate charge in any given factual 
situation. The difficulty is not peculiar 
to the administration of naval law but has a 
long and controversial history in civil law. 

It must be remembered that the two crimes 
have different origins. Larceny is a crime 
as a result of the development of the common 
law. Embezzlement is of statutory creation. 
The latter, therefore, is subject to as many 
interpretations and applications as there 
are statutes creating the crime. The orig- 
inal purpose of embezzlement statutes was to 
provide for the punishment of persons 
against whom there could be no conviction of 
larceny because one of the elements, namely, 
a trespass, could not be shown. 

In consequence, the facts in each case 


must be examined carefully to determine wheth- 
er the elements of larceny or embezzlement 
are present. Although many jurisdictions 
have statutes which classify acts constitut- 
ing embezzlement as well as those consti tut- 
ing larceny under the one crime of larceny, 
and provide like punishment, there remains a 
distinction, based almost wholly on the defi- 
nition of the words “ custody” and “possession”. 

To determine if a given set of facts 
justify embezzlement charges, che appropri- 
ate statute creating the crime must be exam 
ined for a definition of the offense. 

Being a statutory offense, embezzlement 
is defined by statute in each jurisdictioh. 
Despite the multiple opportunity for confu- 
sion of definitive thought, all the statutes 
fit in one of three categories: (1) those 
defining the offense in broad, general 
terms; (2) those which limit the offense to 
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certain classes of individuals; and (3) 
those which limit the offense to certain 
types of property as subjects of embezzle- 
ment. Under (1) are those statutes which 
make no distinction between larceny and enm- 
bezzlement and wherein the gravity of the 
offenses and the severity of the punishment 
are similar. These statutes make no dis- 
tinction between or place no limitation on 
the class of persons or the nature of the 
property involved. [In such jurisdictions 
the crimes have become similar except for 
one remaining distinction later noted. In 
(2) the offense of embezzlement is limited 
to a named class of persons. Within that 
class the crimes are similar except for the 
one distinction noted later. In (3) the 
limitation is to the subject matter invol ved 
and limits the crime of embezzlement to 
named property. Like (2) the crimes are 
similar except for the one distinction noted 
later. 

The federal statute regarding embezzle- 
ment (18 U.S.C.A. 87) falls within the third 
class in that it does not contain a classi- 
fication of persons capable of committing 
the offense but provides for a limitation as 
to the property involved. [t provides in 
part: “Whoever shall steal, embezzle, or 
knowingly apply to his own use, or unlaw- 
fully sell, convey, or dispose of any ord- 
nance, arms, ammunition, clothing, subsist- 
ence, stores, money or other property fur- 
nished or to be used for the military or 
naval service shall. be punished as pre- 
scribed in section 82 of this title.” 

After the limitations imposed by a stat- 
ute creating the crime of embezzlement have 
been determined, what is the distinction be- 
tween larceny and embezzlement within that 
limitation: Why is it necessary to make 
a distinction? 

The answer to the last question is that 
it is important to properly plead the appro- 
priate charge so that substantial justice 
can be achieved and to escape a miscarriage 
of justice. In a recent general court- 
martial case the accused, an enlisted man in 
charge of a storeroom at an air station, re 
moved typewriters from the storeroom and 
from the station. He was charged with I, 
Stealing Property of the United States [n- 
tended for the Naval Service Thereof and [I], 
Embezzling Property of the United States In- 
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tended for the Naval Service Thereof. The 
two charges were preferred against him to 
provide for the contingencies of proof, the 
convening authority well knowing that the 
accused could be convicted of but one of the 
charges. The court acquitted him of the 
first charge and found him guilty of the 
second. On a review of the record it was 
held that the crime committed by the accused 
was larceny, not embezzlement. The court 
having acquitted him of larceny, the recom 
mendation of the Judge Advocate General set- 
ting aside the conviction on the charge of 
embezzlement, resulted in the accused escap- 
ing punishment. Had the convening authority 
carefully examined the facts in the case ard 
preferred the appropriate charge, or, pre- 
ferring both for the possible contingencies 
of proof (Naval Courts and Boards, sec. 89, 
par. 5), and had the court been aware of the 
necessity of distinction between larceny and 
embezzlement, it would have found, on the 
evidence adduced, that the accused was 
guilty of larceny and not embezzlement. 

The distinction between larceny and en- 
bezzlement rests on the relationship of the 
parties and the type of possession or cus- 
tody of the property by the accused and how 
such possession or custody was created. 

In one case (Moore v. U.S., 160 U.S. 268) 
it was held that embezzlement is the fraudu- 
lent appropriation of property by a person 
to whom such property has been entrusted, or 
into whose hands it has lawfully come. [n 
such a situation the recipient of the prop- 
erty would have custody but not possession. 
By possession there is implied the right to 
deal physically with the property plus the 
fact that every other person’s dealing with 
it is capable of being excluded (Bouvier's 
Law Dictionary, 955). To constitute posses- 
sion mere custody is not sufficient. There 
must be combined with it the control, care, 
and management of the property (Emerson v. 
State (Texas) 25 S.Q. 289, 290), to which 
might be added the further qualification 
that there must be present the exclusive 
right to dispose of the property (Bouvier’s 
Law Dictionary, 956). Temporary care of 
property does not rise to the dignity of 
possession within the ordinary accepted 
legal meaning of that term. Custody of 
things means to have them in charge, safe- 
keeping, and implies temporary physical con- 














trol merely and does not connote dominion or 
supremacy of authority as does possession in 
its full significance. Possession implies 
custody, coupled with a right or interest of 
proprietorship, and is inclusive of custody; 
but custody is not tantamount to possession 
(Gibson v. St. Paul Fire and Marine [ns. (Oo. 
(W.Va.) 184 S.E. 562). Nor are possession 
and .custody convertible terms. Possession 
is coupled with a right or interest of own- 
ership, either general or special, but the 
temporary custody of property does not rise 
to the dignity of possession. A person has 
the custody of property, as distinguished 
from possession, where he merely has the 
care or temporary use of it in the service 
of the owner who retains the right to con- 
trol it. Whether possession or only custody 
does result from delivery depends upen the 
intent or purpose of the delivery and the 
consent on the part of the one making the 
delivery (People v. Epstein, (N.Y.), 157N.E. 
121 and Burdick, Law of Crimes, sec. 325). 

Embezzlement has two elements, a breach 
of trust or duty in respect to the moneys, 
properties, and effects in the party’s pos- 
session, belonging to another, and the 
wrongful appropriation thereof to his own 
use. Embezzlement differs from larceny in 
that it is a wrongful appropriation or con- 
version of property where the original tak- 
ing was lawful, or with the consent of the 
owner; while in larceny the taking involves 
a trespass, and a felonious intent must ex- 
ist at the time of such taking (Naval Courts 
and Boards, sec. 89). 

The one distinctive mark of embezzlement 
referred to above as being common to all 
three categories of statutes is that the 
property embezzled was lawfully in the hands 
of the embezzler at the time of the offense. 
By “‘in the hands” is meant that the offender 
acquired not only the care and custody of 
the property, but also the right to posses- 
sion and disposal thereof; and, as well, 
that the actual owner consented to the 
status which existed. In larceny there must 
not only be a taking and carrying away but 
the taking must be from the actual or con- 
structive possession of the owner without 
his consent. 

In a recent case (C.M.O. 4, 1945, 145) B 
was in charge of certain equipment, which 
was to be used or worked by him in carrying 








out a function of the naval service. The 
distinction between larceny and embezzlement 

was pointed out by the Judge Advocate Gen- 

eral when he said: ‘** * * a person in the 
naval service receiving property from the 
Government intended to be used in the naval 

service thereof under circumstances * * * in 
this case has mere custody of such property, 

and the felonious appropriation of the same 

constitutes larceny.” It was held that B 
had mere custody and control of the equip- 

ment and that constructive possession re- 

mained in the Government. When B took the 
equipment he committed a trespass against 
the Government which had constructive pos- 

session of the property. The element of 
trespass being present, the crime was lar- 
ceny, not embezzlement. 

If an effort be made to distinguish the 
crimes of larceny and embezzlement in the 
light of the latter opinion, the confusion 
that has so long existed between the two 
crimes will no longer exist within the Navy. 


* * * 


READER'S CORNER 


We hope to move that apostrophe in the 
heading, smartly, one space to the right in 
the next issue. As it is, however, we do 
have proof that we have ONE reader, and sub- 
mit our evidence of the fact. His name is 
Lt. Comdr. William H. Taylor, Jr., USN, a 
student at erudite Harvard Law School. He 
submits the following to substantiate his 
own statement that Harvard, in teaching the 
value of precedents, really goes down deep 
for then: 

COURTS: CONTEMPT, PUNISHMENT. ‘‘Richard- 
son, ch. Just. de C, Banc al Assises at 
Salisbury, Summer, 1631; fuit assault per 
prisoner la condeme pur felony que puis son 
condem ation ject un brickbat a le dit Jus- 
tice que narrowly missed; and pur cee imme- 
diately fuit Indictment drawn per Ney envers 
le prisoner and son dexter manus ampute and 
fixed al gibbet, sur que luy mesme immedi- 
atement hange in presence de Court.” (Dyer, 
188b, note). 

The same correspondent recommends an ar- 
ticle in 60 Harvard Law Review, Vol. 7, on 
“pre-trial suppression of illegally obtained 
evidence” as very worthwhile for both de- 
fense counsel and judge advocate. 
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FORTHCOMING CMO’s 


The opinions listed for publication in 
the next issue of Court-Martial Orders in- 
clude the opinion of the District Court for 
the District of Connecticut in the case of 
United States of America ex rel. Stanley 
Joseph Pasela v. Frank W. Fenno, Jr. The 
case involved a member of the Fleet Heserve 
who, while on inactive duty and a civilian 
employee at a naval base, was arrested by 
the civil authorities and was convicted of 
theft of government property. He received a 
fine and a suspended sentence, and was 
placed on probation for a period of three 
years. During the period of probation he 
was ordered to active duty by the Navy for 
trial by court martial on charges of bribery 
and conduct to the prejudice of good order 
and discipline, both charges arising out 
of the same set of circumstances as did the 
theft of which he had been convicted. 


Upon the conclusion of the Court Martial 
and while confined by Navy authorities await- 
ing action of the convening authority, 
the relator instituted a habeas corpus pro- 
ceeding, claiming: (a) that the court mar- 
tial was without jurisdiction over him as a 
civilian; (b) that he had been placed in 
jeopardy twice for the same offense; (c) 
that the Articles for the Government of the 
Navy did not cover the offenses for which he 
had been tried by court martial; and, (d) 
that the court was without jurisdiction be- 
cause of his being on probation under a sus- 
pended sentence of a civilian court. 











The court denied the application. With 
respect to the contention that a Fleet He- 
servist on inactive duty was not subject to 
court martial, the court pointed out that 
the situation was covered by sec. 6 of the 
Naval Reserve Act of 1938. ‘The relator’s 
contention that section 301 of this statute 
was applicable to him as a member of the 
Fleet Heserve was overruled. ‘lhe constitu- 
tionality of section 6 was upheld, partially 
upon the basis of various decisions involv- 
ing retired personnel of the Army. The 
court held that the offenses were covered by 
Article 22(a) of the Articles for the Gov- 
ernment of the Navy. The contention of 
double jeopardy was overrvled on that ground 
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that, although the charges grew out of the 
same set of circumstances as did the charge 
of theft, they were not identical with the 
charge of theft and required different facts 
to prove them. Relative to the question of 
jurisdiction during probation, the court 
noted that it could waive its custody of the 


relator, and that the failure of the Navy 
authorities to request such a waiver prior 
to the institution of court martial proceed- 
ings had been an oversight, which, under the 
circumstances, would be waived. 

The Judge Advocate General answered an 
inquiry concerning the effect upon the Miss- 
ing Persons Act, in certain particulars, of 
the Joint Hesolution of Congress which, for 
the purpose of that statute, fixed the ter- 
mination of the war as 24 July 1947. In 
view @f the language of the statute, which 
provides that certain sections are to be 
effective only until 12 months after the end 
of the war, the Judge Advocate General was 


asked; whether claims received prior to 25 
July 1948 could be settled subsequent to 


that date; whether claims received prior to 
that date by a naval activity, but not re- 
ceived by the Department until after that 
date, could be settled; and whether findings 
of death could be made with respect to per- 
sonnel who were in a “missing” status on 
that date. 


The first two questions were answered in 
the affirmative, subject to the limitation 
that the benefits afforded by the act, in- 
cluding payment or credit of pay and allow- 
ances and continuances of allotments should 
cease from and after 24 July 1948. The 
third question was answered in the affirme 
tive subject to the limitation that if death 
were held to have occurred after 24 July 
1948, that fact could not operate to enlarge 
the benefits which has accrued on or prior 
to 24 July 1948. 

In support of this conclusion, the opin 
ion notes that it was the purpose of the act 
to provide benefits for persons affected by 
it a certain day, now established as 24 July 
1948, and that in order to accomplish this 
purpose administrative action after 24 July 
1948 must have been contemplated. As an ex- 
ample, the opinion cites section 2, which, 
in requiring pay and allowances to be cred- 
ited to the account of a person during the 
period that he is held to be “‘missing”, 








necessarily contemplates administrative ac- 
tion after 24 July 1948 in order to effect 
payment. 

Among the administrative opinions of the 
Judge Advocate General listed for publice 
tion is one dealing with ‘a decision of the 
Board of Keview of Discharges and Dismissals 
which involves the question of the effect 
which the Board in its review of an “unde- 
sirable” discharge case need give to a court 
order vacating a state-court conviction upon 
which the “undesirable” discharge had been 
based. The individual concerned was con- 
victed of rape by a California court, the 
sentence imposed was suspended, and he was 
placed on probation. Upon the basis of this 
conviction, he was given an “undesirable” 
discharge by the Marine Corps. Subsequent- 
ly, he was discharged from probation, and in 
accordance with California law the verdict 
was vacated. He thereupon petitioned the 
Board for a review of his “undesirable” dis- 
charge. The Board held that the character 
of his discharge was appropriate, and that 
no change should be made in it. 

The Judge Advocate General held that the 
decision of the Kboard was a valid exercise 
of its discretion. It is noted in the opin- 
ion that under the California law, an indi- 
vidual in the petitioner’s situation is con- 
sidered as having a record of no conviction, 
but that if he is subsequently charged with 
another offense, the earlier conviction may 
be pleaded by the State as a prior convic- 
tion. The opinion points out that the dis- 
charge was an administrative action, and 
that the Board, in its review and decision, 
had based its conclusion on the fact that at 
the time of the issuance of the discharge 
the individual stood convicted of rape. 
This fact, it is noted, was not changed by 
the order of the California court. Among 
the cases cited in support of the Judge Ad- 
vocate General’s conclusion is In re Hatch 
(73 P2d 885). 

Three questions, with respect to the con- 
clusiveness of the findings of the Board, 
were answered in another opinion of the 
Judge Advocate General. [In substance, the 
questions were: (a) whether the findings of 


the Board are final without further action 
on the part of the Secretary of the Navy; 
(b) if not, whether the Secretary’s action 
and (c) whether, subse- 


made them final; 








quent to the Secretary’s action, any further 
action could be taken. The Judge Advocate 

General stated that, in his opinion, action 

by the Secretary was necessary, that this 

action was final, and that such action 

barred the filing of a second petition, ex- 

cept that subject to the Secretary’s approv- 

al, the Board, in cases where newly discov- 

ered evidence was produced and if authorized 

by the Secretary, could reconsider and 

change the action originally taken. These 

answers were based, substantially, upon an 

interpretation of the clause in section 301 

of the Servicemen’s Readjustment Act of 
1944, which states that the findings of the 

Board are final “subject only to review by 

the * * * Secretary of the Navy.” The con- 

clusion that the phrase is used synonymously 
with “subject to final approval by the Sec- 

retary” is based, substantially, on the 
legisl ative history of the statute, and upon 

the fact that a construction was not tenable 
which would make a review of the Secretary a 
matter of discretion only, since it would 
lead to obvious confusion. The conclusion 
that the Secretary’s review is final is 
based on the language of section 301, which, 

as noted in the opinion, clearly indicates 
that this was the intention. With respect 
to the Secretary’s ruling acting as a bar to 
further action, the opinion notes that the 
language of the section indicates that but. 
one review was contemplated, and that any 
other conclusion would nullify the statutory 
provision that the Secretary’s approval was 
to be “ final.” It was held to be within the 
legislative intent, however, based in part 
upon the reports of the hearings on the 
bill, that if newly discovered evidence were 
submitted the petitioner could be granted a 
rehearing if the Secretary approved. 

A Military Law opinion involves the ac- 
tion of a convening authority in directing 
that two sentences of confinement run con- 
currently. In the general court martial 
upon which the convening authority took this 
action, the accused was sentenced to con- 
finement for a period of 14 years. At the 
time of the action by the convening authori- 
ty, the accused had not served in full a 
sentence of confinement imposed by a prior 
general court martial. The convening 
authority directed that the 14-year period 
of confinement and that the unexecuted 
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portion of the sentence of the previous 
court martial run concurrently. 


It was held that the action of the con- 
vening authority was an action in mitiga- 
tion, and as such was legal under sec. 54(a) 
of the Articles for the Government of the 
Navy. It was pointed out, however, that the 
practice did not conform to the express pro- 
visions of sec. 469 of Naval Courts and 
Boards which states, in part, that if an 
accused sentenced to confinement is at the 
time confined under a prior conviction, the 
latter confinement shall not take etfect un- 
til confinement under the earlier sentence 
has been completed. It was pointed out that 
convening authorities in exercising the 
power granted them in art. 54(a) should re- 
mit or mitigate the sentence adjudged rather 
than direct that the sentences run concur- 
rently. 


An administrative opinion discusses the 
right of an enlisted man retained in the 
service after the expiration of his enlist- 
ment for trial by general court martial, to 
pay and allowances for the period of reten- 
tion. It was held that he was not entitled 
to pay, but that, under certain circum- 
stances his dependents would be entitled to 
the family allowance. 








The physical make-up of records of court- 
martial proceedings is a matter of consider- 
able importance, and detailed instructions 
are given in Chapter V, secs. 500 et seq., 
Naval Courts and Boards. When the instruc- 
tions are followed closely the record not 
only is chronological in character but the 
prefixes, suffixes and exhibits all are 
easily found by those required to read the 
completed record. 

While it is conceded that no command ha- 
bitually forwards records in improper form, 
nearly every command does so at one time or 
another. This results in a reshuffling of 
prefixes and suffixes many times a day in 
this office, which imposes an additional 
burden on the relatively few reviewing of fi- 
cers. The action of the convening authori 
ty, for example, belongs at the end, or: 
bottom of the record, not affixed loosely to 
the top. 

The shortage of trained personnel is 
as serious elsewhere as it is here, but 
measures should be adopted to insure that 
records are forwarded as directed by Naval 
Courts and Boards. 

















With respect to pay, the opinion was 
based on a decision of the Comptroller Gen- 
eral (17Comp.Gen. 103), which stated, in ef- 
fect, that a person so retained is held un- 
der the authority ot the Articles for the 
Government of the Navy, that such retention 
is no part of the enlistment contract, and 
that in the absence of any other provision 
of law extending the Government’s obligation 
to pay him, he is not entitled to pay any 
more than he would be if after the expira- 
tion of his enlistment he were convicted and 
sentenced to imprisonment. As the opinion 
notes, this decision reversed an earlier de- 
cision of the Comptroller General on the 
same point. ‘The earlier decision was the 
basis for an opinion published in C.M.0. 1, 
1928, 17. 

It is pointed out that the subject of 
allowances is covered by the act of June 23, 
1942 (56 Stat. 381) and certain regul ations 
promulyated by the Secretary of the Navy .on 
14 September 1944 pursuant to that statute. 
As noted in the opinion, the statute contem- 
plates the payment of allowances irrespec- 
tive of the right to pay. In certain in- 
stances, the nature of the offense is mate- 
rial. As examples, the opinion notes, among 
others, cases of desertion and unauthorized 
absence. 


ERRATUM 


It’s insidious, the way mistakes creep 
into print, however watchful one thinks he 
has been as a proofreader. For instance, in 
the December JAG JOURNAL, in the article 
“Business Upswing”, a very serious error 
occurs which we wish we could lay to some 
typist or printer but which, unfortunately 
was an editorial blunder. Please take note 
of the following correction, and amend any 
previous notes made as a result of the De- 
cember article. 

On page 2, colum 1, twelfth line, a sen- 
tence is begun which reads: “Drivers who 
are required by law to make official police 
reports will be directed to submit them for 
approval to the legal officer of the Naval 
Activity or to the police.’’ The underscored 





words are in error; the proper wording is 
ee 


or to the District Legal Officer’. 








